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● 論　文 ●
南極周辺海域における豪州環境保護法の執行
??????????????????
池　島　大　策
Enforcing Australian Environmental Protection Law in Antarctica: the Kyodo Senpaku Case
IKESHIMA Taisaku?
Abstract
This article aims at considering some fundamental legal problems that have risen through the procedures of the Kyodo 
Senpaku Case in Australian courts. In this case, what was at issue is the legality of the Japanese whaling conducted by a Japanese 
corporation, Kyodo Senpaku Kaisha, in the maritime area ?the Australian Whale Sanctuary? of the Australian Antarctic Terri-
tory ?AAT?. Due to the disagreements of the states concerned with respect to the territorial problems in Antarctica, enforcing 
domestic law in the Antarctic Seas particularly against foreign national and vessels would cause unwelcome results that may 
include the collapse of a traditionally well-established practice of ?self-restraint? under the Antarctic Treaty Regime. Both Japan 
and Australia have an obligation to make every effort not to cause any damage to the Regime and to maintain the status quo with 
a view to keeping Antarctica as a reserved place for international cooperation of science and environmental protection. 
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????????any rights of sovereignty???????
????????????????????????
????????????????????????
??????????????
?????????????????????????
??????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
??????????????????????????
?????????????????????????
?????????????????????????
??????????????????????
?????????????????????????
???????agreement to disagree???????????
?????????????????????????
?????????????????????????
?????????????????????????
???????????????????????????
?????????????????????????
?????????????????????????
??????????????????????????
29
Waseda Global Forum No. 5, 2008, 25－35
?????????????????????????
??????????EEZ????????????
??????????????????????????
?????????????????????????
??????????????????????????
?????????????????????????
????EEZ??????????????????
?????????????????????????
?????????????????????????
?????????????????????????
??????????????????????????
????????
??????EEZ????????????????
?????????????????????????
?????????????????????????
?????????G. D. Triggs???????????
?????????????????????????
??????????????????????????
????????????????????????
?????ipso facto????????????????
?sovereign rights??????????????????
?????????????????????????
?????????????????????????
??????????EEZ??????????????
?????????????????????????
EEZ???????????????EEZ?????
?????????????????????????
?????????????????????????
?????????????????
???????????????????????Sir 
Arthur Watts???????????????????
??????????????????????????
????????????????????????
??????????????????????????
??????????????Antarctica???????
???territorial sovereignty?????????????
?????????????????????????
?????????????????????????????
???????????????????????????
????????????????????sovereign 
rights???????????sovereignty????????
?????????????????????????
???????????????????????????
???????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
???EEZ???????????????????
?????????????????????????
??????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
??????????????????????????
?????????????????????????
??????????????????????????
???????????????????EEZ?????
????????????EEZ??????????
?????????????????????????
??????????????????????????
?????????????????????????
?????????????????????????
??????????????????????????
???????????????????EEZ???
?????????????????????????
?????????????????????????
??????????????????????????
?????????????????????????
?????????????????????????
??????????????????????
?????????????????????????
?????????????????????????
??
?????????????????????area???
??????????????????????????
?????????????????????????
???????any State???????????????
?????????????????????????
???????? 
30
池島大策: 南極周辺海域における豪州環境保護法の執行 ――「共同船舶事件」を素材として――
?????????????????????????
?????????????????????????
?????????????????????????
??????????????????????????
??????????????????????????
???????????????????????????
?????????????????????????
?????
?????????????????????????
?????????????????????????????
?????????????????????????
?????????????????????????
????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
EEZ????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
??????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
???????????????????????????
?????????????????????????????
?????????????????????????
???????
?????????????????????????
???????????????
? ????????????????????????
????????????????????????
??????b???????????????????
????????????????????????
?????????????????jurisdiction???
????????????????????????
????????????????????????
????????????????????????
??????????????????????? 
? ????????????????????????
????????????????????????
? e???????????????????????
????????????????????????
??????
?????????????????????????
?principle of nationality???????????????
??????????????????????????
??????????????????????????
?????? e??????????????????
?????????????????????????
??????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
???????????????
（2）豪州の国内立法動向と日豪の各立場の違い
????????????????????????????
?????????????????????????
??????????????????????? a???
????????????????????????
?????????????????????inherent 
right???????????????????????
??????????????AAT????????
?????????????????????????
??????????????????????????
????????????????????????
???????????????????????????
???????????????????????????
???????????????????????????
?AAT???????????????????????
?????????????????????????
???????????????????????????
?????????????????????????
?????????????????????????
??????????????????????????
????
????????????????????????
???????????????????AFZ???????
?????????????????????????
?AFZ?????????????????????????
??????????????????????????
31
Waseda Global Forum No. 5, 2008, 25－35
?????????AAT?????????????????
??????????????????????EEZ?AAT
??????????????????AFZ????
??????????????????????????
?????????????????????????
????????????????????
???????????????AAT????AFZ?
?????????????????????????
?????????????????????????
???????????????????????????
???????EEZ???????????????
?????????????????????????
?????????????????????????
??????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
????????????????????????
???key consideration???????????????
??????????????????????????
?????????????????????????
??international practice??????????????
???????????????
???????????????????????????
?????????????????????????
??????????????????????????
???????????????????????????
?????????????????????????
?????????????????????????
??????????EPBC?????????????
????????????????????????????
?????????????????????????
??????????????????????????
?????????????????????????
???????????????????EPBC????
?????????????????????AAT?
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????
????????????????????????
???????????????EEZ???????
?????????????????????????
?????????????????????????
??????????????????????????
???????????????????EPBC???
?????????????????????????
?????????????????????????
??????????????????????????
?????????????????????????
??????????????????????????
????????????????
（3）評　価
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
??????????????????????????
?????????????????EPBC?????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????
?????????????????????????
????????????????????????
????????????????????????
????????????????????policy of self-
restraint??????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
???????????????????AAT?????
??????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
??????????????????????????
?????????????????????????
?????????????????????????
32
池島大策: 南極周辺海域における豪州環境保護法の執行 ――「共同船舶事件」を素材として――
?????????????????????????
????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
?????????????????????????
????????????
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????????????????http://www.envlaw.com.
au/whale.html? ?last visited on ? September ????? ????
?????????????????????J. Mossop, 
?When is a Whale Sanctuary Not a Whale Sanctuary? Japanese 
Whaling in Australian Antarctic Maritime Zones?, at ?http://
www.austlii.edu.au/nz/journals/VUWLRev/????/??.html? ; R. 
Davis, ?Commentaries Enforcing Australian Law in Antarctica: 
The HIS Litigation?, at ?http://www.austlii.edu.au/au/journals/
MelbJIL/????/?.html? ; D. K. Anton, ?False Sanctuary: The 
Australian Antarctic Whale Sanctuary and Long-Term Stability in 
Antarctica?, at ?http://ssrn.com/AbstractID=???????? ; D. K. 
Anton, ?Australian Jurisdiction and Whales in Antarctica: Why 
the Australian Whale Sanctuary in Antarctic Waters Does Not 
Pass International Legal Muster and is also a Bad Idea as Applied 
to Non-Nationals?, at ?http://ssrn.com/AbstractID=???????? ; 
Chris McGrath, ?Australia can lawfully stop whaling within its 
Antarctic EEZ?, at ?http://www.envlaw.com.au/whale??.pdf? 
?last visited on ? September ?????????????????
??????????????????????????
???????????????T. Ikeshima, ?A Conflict of 
?Public Interest? Between International Law and Domestic Law 
with Respect to Whaling and the Environment: A Lesson from 
the Kyodo Senpaku Case?, in ?????????????????
??????????????????????-????
?? ?????? FCA ????. 
??  ??????????Allsop J?????????????
??single court??
33
Waseda Global Forum No. 5, 2008, 25－35
??  ?Outline of Submissions of the Attorney-General of the 
Commonwealth as Amicus Curiae? ?hereinafter ?Outline??, in 
the Federal Court of Australia, New South Wales District registry, 
No. NSD ???? of ????.
??  ?????? FCA ???. ??????????????????
?????????????????????????
??????????????????????????
?????????????????????Waseda Global 
Forum? No. ??????????-????
??  ????????Black CJ?????????Moore J???
??????????????Finkelstein J???????
????????full court?????
?? ?????? FCAFC ???. 
?? ?????? FCA ???. 
??  ???????????????????????????
?????
?? ?????? FCA ?. 
?? ??????????????
??  ?????????????????????????????
??????????????????????????? FCA 
????. 
??  ??????????????????????????
??????????????????Ibid. 
?? ?????? FCA ???, paragraph ?.
?? Id., paragraph ??.
?? Id., paragraph ??. 
?? Id., paragraph ??. 
?? Id., paragraph ??. 
?? Id., paragraph ??. 
?? Id., paragraph ??. 
?? ?????? FCAFC ???. 
?? Id., paragraphs ??-??.
?? ?????? FCA ?. 
??  ?????EPBC??????????????????
??????
??  HSI???????????HSUS?????????????
??  ?????EPBC???????????????????????
???
  ???????????????????????????
??????????????????????????
???????????????????????????
?????????????????????
 ? ?????????????????????????
?????????????????????????
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 ? ??????????????????? ??????
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 ?? ????????????????????????
???????????????
 ?? ????????????????????????
????????????????????
 ? ?????????????????????????
?????????????????????????
????
 ?? ????????????????????????
???????????????
 ?? ????????????????????????
?????????????????????
?? ?????? FCAFC ???, paragraphs ??-??. 
?? Id., paragraphs ??-??. 
?? Id., paragraph ?. 
??  ???????????????????????????
Ikeshima, supra note ?. 
??  ?????? FCA ???, paragraph ?. ??????????????
???????See ?Outline?; supra note ?, paragraph ??.
??  ?????? FCAFC ???, paragraph ?. 
?? ?????? FCA ?, paragraphs ?? & ??. 
?? Id., paragraph ??. 
?? ???????????????
?? Id., paragraphs ??-??. 
?? Id., paragraphs ??-??.
?? ?????? FCAFC ???, paragraph ??. 
??  Id., paragraph ??. ?????????????????
?Moore J??????????????????????
??????????????????????????
??Id., paragraphs ??-??. 
??  ?????????????????????????
????????????????Gillian Triggs, ?Ed.?, 
The Antarctic Treaty Regime: Law, Environment and Resources, 
Cambridge University Press, ????; Sir Arthur Watts, International 
Law and the Antarctic Treaty System, Grotius, ????; Christopher 
C. Joyner, Antarctica and the Law of the Sea, Martinus Nijhoff 
Publishers, ????; Francisco Francioni & Tullio Scovazzi, ?Eds.?, 
International Law for Antarctica, ?nd Edition, Kluwer Law 
International, ????; Christopher C. Joyner, Governing the Frozen 
Commons: The Antarctic Regime and Environmental Protection, 
University of South Carolina Press, ????; Alex G. Oude Elferink 
& Donald R. Rothwell, The Law of the Sea and Polar Maritime 
Delimitation and Jurisdiction, Martinus Nijhoff Publishers, ????. 
??????????????? ?? ?????????
???????? ?????????????????????
?? See Watts, supra note ??, pp. ???-???. 
?? See, for example, McGrath, supra note ?, p. ??.
??  ????????a?????????????
 ?a?  Native mammal? means any member, at any stage of its 
life cycle, of any species belonging to the Class Mammalia 
indigenous to the Antarctic or occurring there through natural 
agencies of dispersal, excepting whales? emphasis added? 
?? ???????????????????????????
 ? ??????????????????????????
??????????????????????????
??????????????????????????
????????????
??  ???????????????????????????
???????????????????????????????? ?
?????????????-????
??  Triggs, GD, International Law and Australian Sovereignty in 
Antarctica, ????, p. ???. 
??  See J. Crawford & D. R. Rothwell, ?Legal Issues Confronting 
Australia?s Antarctica?, ????? ?? Australian YBIL ??, ??; Joyner, 
Governing the Frozen Commons, supra note ??, p. ??.
??  ???????????????????????????
?????????????????????status quo?
??????????????????????????
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??????????????????????????
???????See ?Outline?, supra note ?, paragraphs ? & ??.
??  See G. D. Triggs, ?The Antarctic Treaty System: some 
jurisdictional problems?, in The Antarctic Treaty Regime: Law, 
Environment and Resources, edited by G. D. Triggs, supra note ??, 
pp. ??-???, at p. ??. 
??  ?????????????????????????
???????P. Vigni, ?Antarctic Maritime Claims: ?Frozen 
Sovereignty? and the Law of the Sea?, in Oude Elferink & 
Rothwell, The Law of the Sea and Polar Maritime Delimitation and 
Jurisdiction, supra note ??, pp. ??-???. 
??  ?????????????? b????????????
?????????????????????????
? c?????
?? ?????? FCA ???, paragraph ??. 
?? Triggs, supra note ??, p. ??. 
?? Id., p. ??.
?? Id., p. ??.
?? Sir Arthur Watts, supra note ??, pp. ???-???. 
?? ???????
?? Watts, supra note ??, p. ???. 
?? Id., pp. ???-???. 
?? ?????McGrath?????See McGrath, supra note ?, p.?. 
??  ??????????????????????????
????????????????See Vigni, supra note ??, p. 
??, footnote ??. 
??  ????Vigni??????Id., p. ?? & pp. ??-??. ?????
???Vigni?????????????????????
???????????????????????????
??????????????????????????
????
??  ?????Vigni, supra note ??; Anton, supra note ?, False Sanctuary?. 
??  See Triggs, supra note ??, pp. ??-??. 
??  ???????????????????????????
????????See ?Outline?, supra note ?, paragraph ??. 
??  See D.D. Rothwell, ?Antarctic Baselines: Flexing the Law for Ice-
Covered Coastlines?, in Oude Elferink & Rothwell, The Law of 
the Sea and Polar Maritime Delimitation and Jurisdiction, supra note 
??, pp. ??-??. 
??  See Watts, supra note ??, pp. ???-???; C.C. Joyner, ?The Status of 
Ice in International Law?, in Oude Elferink & Rothwell, The Law 
of the Sea and Polar Maritime Delimitation and Jurisdiction, supra 
note ??, pp. ??-??. 
??  ??????????????????????????seas?
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